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March 13, 1996

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: Ex Parte Meeting-Docket CC No. 95-185

Dear: Mr. Caton:

MA.R 13 1996

On behalf of Comcast Inc. and Cox Communications Inc. and pursuant to Section
1.1206(a) of the Commission's Rules, this letter will constitute notice that on March 11, 1996,
Werner K. Hartenberger, Esq. and Leonard J. Kennedy, Esq. of Dow, Lohnes & Albertson met
with Laurence Atlas Esq., Associate Bureau Chief: Wireless Telecommunications Bureau and
with Rosalind Allen, Esq, Associate Chief: Commercial Wireless Bureau to discuss LEC-CMRS
interconnection and the Commission's jurisdiction over interconnection rates.

A memorandum summarizing the parties position is attached.

An original and one copy of this letter has been submitted to the Secretary.
Should any questions arise in connection with this notification, please do not hesitate to contact
the undersigned.

Respectfully submitted,

~~)~
Leonard J. Kennedy

OJ-I
Nc. of Copies rec'd
l... i~~~~ .t\t~r:,r)F
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TELEPHONE 2027 76200n . FACSIMILE 202.7 7 6.2222

February 28, 1996

VIA HAND DELIVERY

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20006
STOP CODE: 1170

Re: Ex Parte Communication in CC Docket No. 95-185

Dear Mr. Caton:

Pursuant to Section 1.1206 of the Commission's Rules, notice is hereby given
of the attached written ex parte communication filed on behalf of Cox Enterprises, Inc., for
incorporation into the record in the above-referenced proceedings.

The ex parte memorandum addresses Commission jurisdiction over
commercial mobile radio services ("CMRS") and interconnection between local exchange
carriers ("LECs") and CMRS providers pursuant to the Omnibus Budget Reconciliation Act
of 1993 and the Telecommunications Act of 1996. The ex parte memorandum also
responds to an ex parte letter jointly filed by Bell Atlantic Corporation and Pacific Telesis
Group in this proceeding. See Letter from Michael K. Kellogg, Attorney for Bell Atlantic
and Pacific Telesis, to William F. Caton, Secretary, Federal Communications Commission,
filed on February 26, 1996 in CC Docket No. 95-185.

An original and two copies of this notice and the attached paper are being
filed with the Secretary's office. If you have any questions, please do not hesitate to
contact the undersigned.

~
es .eetfully ~~bIp~tte~,.

. / ClV"lG-\~~tJ:>
We ner K. Ha~enberge~
Laura H. Phillips

Counsel for Cox Enterprises, Inc.
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MEMORANDUM

This memorandum analyzes the Commission's jurisdiction over rates, terms and
conditions of interconnection between local exchange carriers ("LECs") and commercial
mobile radio service ("CMRS") providers pursuant to the Telecommunications Act of 1996
("TCA") and the Omnibus Budget Reconciliation Act of 1993 ("Budget Act"). Cox
Enterprises, Inc. ("Cox") demonstrates below that the TCA preserves the Budget Act's
exclusive grant of jurisdictional authority to the Commission over CMRS providers and
LEC-to-CMRS interconnection. Accordingly, the Budget Act and the TCA give the
Commission exclusive authority to adopt its tentative proposal to establish an interim bill
and-keep mutual compensation policy for LEC-to-CMRS interconnection in the pending I

CMRS Interconnection NoticeY

1. BACKGROUND

On October 16, 1995, Cox submitted a memorandum - attached hereto - in the
Commission's ongoing CMRS Equal Access and Interconnection docketY demonstrating that
the Budget Act vests the Commission with exclusive jurisdiction over CMRS providers and
the rates, terms and conditions of LEC-to-CMRS interconnectionY In particular, the
memorandum showed that the Budget Act's amendments to Sections 2(b) and 332 of the
Act "federalized" all commercial mobile radio services, thereby bringing them within the
exclusive interstate jurisdiction of the Commission.~/

1/ See Interconnection Between Local Exchange Carriers and Commercial Mobile
Radio Service Providers; Equal Access and Interconnection Obligations to Commercial Mobile
Radio Service Providers, Notice of Proposed Rulemaking, CC Docket Nos. 95-185, 94-54
(released January 11, 1996) ("CMRS Interconnection Notice").

1../ See Equal Access and Interconnection Obligations Pertaining to Commercial Mobile
Radio Services, Notice of Proposed Rulemaking and Notice of Inquiry, CC Docket No. 94
54, RM-8012, 9 FCC Rcd 5408 (1994) ("CMRS Equal Access and Interconnection Notice").

J/ See Ex Parte Letter from Werner K. Hartenberger, Counsel for Cox Enterprises,
Inc., to William F. Caton, Secretary, Federal Communications Commission, filed in CC
Docket No. 94-54 on October 16, 1995 ("Cox Ex Parte").

~/ See Cox Ex Parte, at 3-9.
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II. DISCUSSION

In an ex parte letter jointly filed on February 26, 1996, Bell Atlantic Corporation
("Bell Atlantic") and the Pacific Telesis Group ("PacTel") argue that the TCA "expressly
strips the Commission of authority to mandate" bill-and-keep interconnection between
LECs and CMRS providers.~1 The Bell AtlanticlPacTel Ex Parte's error-filled
interpretation of the TCA would stand the statutory framework and Congressional intent
on their heads. In fact, the TCA preserves the Commission's exclusive jurisdiction over
LEC-to-CMRS interconnection granted by the Budget Act.

A. The Budaet Act. As the Bell Atlantic/PacTel Ex Parte acknowledges,
"[i]nterconnection between LECs and CMRS is covered by Section 332(c)(1)(B)" of the
Budget ActY The Bell Atlantic/PacTel Ex Parte nevertheless concludes that Section
332(c)(1)(B) deprives the Commission of jurisdiction over LEC-to-CMRS interconnection.
By failing to consider the entire statutory framework of the Budget Act, however, the Bell
AtlanticlPacTel Ex Parte grossly misreads the import of Section 332(c)(1)(B) and fails to
recognize, much less appreciate the significance of, the amendment to Section 2(b)Y
Properly read in the context of the Budget Act, Sections 2(b) and 332(c)(1)(B) vest the _
Commission with exclusive jurisdiction over all aspects of LEC-to-CMRS interconnection..

To begin with, the Bell AtlanticlPacTel Ex Parte fails to address the ramifications of
the Budget Act's amendment to Section 2(b). While it is true that Section 2(b) traditionally
"fences off" from Commission jurisdiction and reserves to the states authority over

2/ See Ex Parte Letter from Michael K. Kellogg, Counsel for Bell Atlantic and
PacTel, to William F. Caton, Secretary, Federal Communications Commission, filed in CC
Docket No. 95-185 on February 26, 1996 ("Bell Atlantic/PacBell Ex Parte").

fl./ See id., at 5.

ZI The U.S. Court of Appeals for the D.C. Circuit ("Court of Appeals") has held
that "it is beyond cavil that the first step in any statutory analysis, and our primary
interpretive tool, is the language of the statute itself. II American Civil Liberties Union v.
FCC, 823 F.2d 1554, 1568 (D.C. Cir. 1987) (citing Landreth Timber Co. v. Landreth, 471
U.S. 681, 685, 105 S.Ct. 2297, 2301 (1985); Blue Chip Stamps v. Manor Drug Stores, 421 U.S.
723, 756, 95 S.Ct. 1917, 1935 (1975); Greyhound Corp. 'V. Mt. Hood. Stages, Inc., 437 U.S.
322, 330, 98 S.Ct. 2370, 2375 (1979)).
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"intrastate" matters,!/ Congress expressly amended Section 2(b) to except Section 332 and
matters thereunder from the boundaries of state authorityY

The Budget Act shows that Congress delegated jurisdictional authority to the FCC
with regard not only to CMRS providers but also any interconnection that CMRS
providers require of any common carriers, regardless of any physically intrastate facilities or
the intrastate nature of any traffic involved, and irrespective of a preemption analysis.
Section 332(c)(1)(B) provides that:

Upon reasonable request of any person providing commercial mobile service,
the Commission shall order a common carrier to establish physical
connections with such service pursuant to the provisions of section 201 of
this Act. Except to the extent that the Commission is required to respond to
such a request, this subparagraph shall not be construed as a limitation or
expansion of the Commission's authority to order interconnection pursuant
to this Act.

The plain meaning of the first sentence of this provision is that the FCC has authority to J

order all common carriers to establish physical interconnection with CMRS providers,
upon request, and pursuant to Section 201 of the Act.lQ/ The second sentence of Section
332(c)(I)(B) means that the Commission's authority to order interconnection is not altered,
except when the Commission acts in response to a CMRS provider's request for interconnection.
Accordingly, it necessarily follows that the Commission's jurisdictional authority is altered
with respect to requests from CMRS providers for interconnection.

Comparing the terms of Sections 201 and 332(c)(I)(B), moreover, it is evident that
Section 332(c)(1)(B) expands rather than limits the FCC's jurisdiction over CMRS. Section
201(a) provides:

It shall be the duty of every common carrier engaged in interstate or foreign
communication by wire or radio to furnish such communication service
upon reasonable request therefor; and, . . . in cases where the
Commission, after opportunity for hearing, finds such action necessary or

~/ See 47 U.s.C. § 152(b); Louisiana Public Servo Comm'n v. FCC, 476 U.S. 355,
370 (1986) ("Louisiana PSC").

2/ Section 2(b), as amended, provides that: "Except as provided in. . . [S]ection
332, nothing in this shall be construed to apply or to give the Commission jurisdiction
[over intrastate telecommunications]." 47 U.S.c. § 152(b) (emphasis added).

lQ/ Section 201 of the Act authorizes the Commission to order common carriers
to provide service and to make physical interconnection available, upon request. 47 U.s.c.
§ 201 (a).
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desirable in the public interest, to establish physical interconnections with
h . [] IIIot er earners ....-

While the duty to provide interconnection under Section 201(a) extends only to those
common carriers "engaged in interstate or foreign communication," Section 332(c)(I)(B)
makes no distinction between interstate and intrastate common carriers, but rather,
provides that "the Commission shall order a common carrier to establish physical
connections" with CMRS providers. That, of course, is consistent with the amendment to
Section 2(b), which excepts CMRS services provided pursuant to Section 332 from the
statute's jurisdictional distinction between intrastate and interstate services. Furthermore,
while Section 201(a) requires interstate and foreign common carriers to establish physical
interconnections only with respect to "other carriers", Section 332(c)(I)(B) specifically
identifies "any person providing commercial mobile service" as being within the ambit of
the statute's interconnection privileges.

In contrast, the Bell AtlanticiPacTel Ex Parte glosses Section 332(c)(1)(B) as "simply
stat[ing] that physical interconnection arrangements must be established 'pursuant to the
provisions of [S]ection 201['] . . . , [and] Section 201 has never been thought to trump ~

state rate making authority under Section []2(b)."!Y This assertion quite plainly .
misunderstands the scope of the statutory changes contained in the Budget Act. CMRS
was declared an interstate service and, therefore, jurisdiction over the rates, including the
rates for interconnection to this interstate service, were federalized.lll Accordingly, state

il/ 47 U.s.c. § 201(a).

121 Bell AtlanticiPacTel Ex Parte, at 5.

ill Under Section 2(a), the Commission has comprehensive jurisdiction over
interstate and foreign communications. See Operator Services Providers ofAmerica, 6 FCC
Rcd 4475, 4476 n.17 (1991) ("Operator Services of America") (quoting Nat'l Ass'n of Reg.
Uti/. Comm'rs v. FCC, 746 F.2d 1492, 1501 (D.C. Cir. 1984) (interstate and foreign
communications are "totally entrusted to the FCC"); Telerent Leasing Corp. et al., 45
F.C.C.2d 204, 217 (1974) (the Commission has "plenary and comprehensive regulatory
jurisdiction over interstate and foreign communications"), af!'d sub nom., North Carolina
Util. Comm'n v. FCC, 537 F.2d 787 (4th Cir.), cen. denied, 429 U.S. 1027 (1976». The
FCC's jurisdiction over interstate and foreign communications is distinct from state
authority, "Congress having deprived the states of authority to regulate the rates or other
terms and conditions under which interstate communications services may be offered." See
Operator Services of America, 6 FCC Rcd at 4477 nn.18-19 (citing AT&T and the Associated
Bell System Cos.; Interconnection With Specialized Carriers in Furnishing Interstate and
Foreign Exchange Service in Common Control Switching A"angements, 56 F.C.C.2d 14, 20
(1975) ("The States do not have jurisdiction over interstate communications"), af!'d sub
nom., California v. FCC, 567 F.2d 84 (D.C. Cir. 1977), cert. denied, 434 U.S. 1010
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ratemaking authority alleged by the Bell Atlantic/PacTel Ex Parte to be "untrumpable" is
in fact irrelevant with regard to LEC-to-CMRS interconnection.

B. The Telecommunications Act of 1996 ("TCA"). The TCA introduces
requirements for LEC provision of interconnection and establishes a new general class of
common carrier entity that is entitled to interconnection called a "telecommunications
carrier. "111 Because CMRS providers generally fit the definition of "telecommunications
carrier", the question arises whether the interconnection provisions of the TCA alter the
Commission's exclusive jurisdiction over LEC-to-CMRS interconnection. Review of the
interconnection provisions of the TCA shows, however, that the Commission's exclusive
jurisdiction granted by the Budget Act over LEC-to-CMRS interconnection is left
undisturbed.

Section 251 of the TCA governs LEC provision of interconnection to
telecommunications carriers. In particular, Subsection 251(b)(5) imposes an obligation on
all LECs to establish reciprocal compensation arrangements for the transport and
termination of telecomrnunications.121 In addition, Section 251(c)(2) imposes a duty upon

(1978); AT&T v. Pub Servo Comm'n, 635 F. Supp. 1204, 1208 (D. Wyo. 1985) ("It is
beyond dispute that interstate communications is normally outside the reach of state
commissions and within the exclusive jurisdiction of the FCC"».

14/ "Telecommunications carrier" means any provider of telecommunications
services, except that such term does not include aggregators of telecommunications services.
A telecommunications carrier shall be treated as a common carrier under the Act only to
the extent that it is engaged in providing telecommunications services, except that the
Commission shall determine whether the provision of fixed and mobile satellite services
shall be treated as common carriage. 47 U.S.c. § 153(49), TCA, at § 3.
"Telecommunications service" means the offering of telecommunications for a fee directly
to the public, or to such classes of users as to be effectively available directly to the public,
regardless of the facilities used. 47 U.S.c. § 153(51), TCA, at § 3. "Telecommunications"
means "the transmission, between or among points specified by the user, of information of
the user's own choosing, without change in the format or content of the information as
sent and received." 47 U.S.c. § 153(48), TCA, at § 3.

15/ See 47 U.S.C. § 251(b)(5), TCA, at § 101. The TCA expressly excludes CMRS
providers from the definition of a "local exchange carriers" subject to Section 251's
interconnection obligations. Section 153(44) states that:

The term "local exchange carrier" means any person that is engaged in the
provision of telephone exchange service or exchange access service. Such
term does not include a person insofar as such person is engaged in the
provision of commercial mobile service under section 332(c), except to the
extent that the Commission finds that such service should be included in the
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all "incumbent"!!!/ LECs to provide just, reasonable and nondiscriminatory access to
unbundled network elements, at any "technically feasible point within the carrier's
network. "lY

In interpreting the status of the FCC's jurisdiction under Section 251, the "savings
provision" in Section 251(i) provides important statutory guidance: "Nothing in [Section
251] shall be construed to limit or otherwise affect the Commission's authority under
[S]ection 201. ".!!/ Thus, the FCC's authority to set parameters for interconnection under
Section 251 is in addition to that it already possesses under Section 201 of the Act. The
legislative history regarding Section 251(i), moreover, supports this reading:

New subsection 251(i) makes clear the conferees' intent that the provisions of
new section 251 are in addition to, and in no way limit or affect, the
Commission's existing authority regarding interconnection under section 201
of the Communications Act.J1/

Accordingly, any authority granted the FCC under the interconnection provisions of
Section 251 only amplifies the power the FCC already possessed. Because the Budget Act ~
already gives the FCC exclusive jurisdiction [0 respond [0 requests of CMRS providers for
interconnection to LEC networks under Section 201 (a) of the Act, Section 251 of the TCA
"in no way limits or affects" this authority.

By concluding that the TCA "expressly strips" the Commission of jurisdiction over
local interconnection agreements, however, the Bell AtlanticlPacTel Ex Parte notably fails

definition of such term.

47 U.s.c. § 153(44).

16/ Incumbent LECs are defined as including all traditional LECs that, upon
enactment, have interstate access charge tariffs on file or are members of the National
Exchange Carriers Association's ("NECA") interstate access tariff. See 47 U.s.c. § 251(h),
TCA, at § 101. All telephone companies that participate in the distribution of carrier
common line ("CCL") revenue requirement, pay long term support to NECA common line
tariff participants, or receive payments from the transitional support fund administered by
NECA are deemed to be members of the association. 47 C.F.R §69.601(b). A person or
entity that, on or after enactment, is a successor or assignee of a NECA member is also an
incumbent LEC.

17/ See 47 U.S.c. § 251(c)(2).

18/ 47 U.S.c. § 251(i), TCA, at § 101.

19/ See Conference Report, at 123.
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even to mention Section 251 (i) or the legislative history. Furthermore, the provision of the
TCA upon which Bell Atlantic and PacTel do rely, Section 251(d)(3)(A), supports the
contrary proposition. Section 251(d), taken as a whole, lends support to the interpretation
that the TCA does not limit the FCC's exclusive jurisdiction over LEC-to-CMRS. .
Interconnection.

Section 251(d) directs the FCC to complete a rulemaking to implement the TCA's
interconnection provisions. With regard to state interconnection regulations, Section
251(d)(3) provides that the Commission may not preclude certain state commission actions
and establishes a three-pronged test for preemption. Section 251(d)(3) arguably expands the
Commission's jurisdiction with regard to interconnection because its three-pronged
standard for FCC preclusion of state regulation is much looser than Louisiana PSCs
preemption standard.

Under Louisiana PSC, the FCC may not preempt state regulation if: (i) it is possible
to separate the intrastate and interstate portions of the service; and (ii) the state regulation
is consistent with the federal purpose.~/ Unlike Louisiana PSC, however, Section 251(d)(3)
does not require a finding that the Commission determine it impossible to separate the I

interstate and intrastate portions of telecommunications in order for the Commission to
preempt state regulation. Rather, the three-pronged preemption test under Section
251(d)(3) provides that:

the Commission shall not preclude the enforcement of any regulation, order, or
policy of a State commission that: (A) establishes access and interconnection
obligations of local exchange carriers; (B) is consistent with the requirements of this
section; and (C) does not substantially prevent implementation of the requirements
of [Section 251J and the purposes of [the competitive markets section of the
TCA).W

Section 251 (d) (3) thus means that the FCC may not preempt a state when the state
regulation meets all three prongs of the test. The logical corollary of the preemption test
enunciated under Section 251(d)(3), however, is that the Commission may preclude
enforcement of any state regulation, order or policy that either. (i) does not involve access
and interconnection obligations of local exchange carriers; or (ii) is not consistent with the
requirements of Section 251 or substantially prevents implementation of Section 251; or (iii)
does substantially prevent implementation of the purposes of Section 251 or the
competitive markets section of the TCA. While the two-pronged Louisiana PSC test
requires the FCC to show both inseverability of intrastate and interstate matters and state
frustration of a federal purpose to justify preemption, therefore, Section 251(d)(3) shifts the

20/ See 476 U.S. at 372-376.

21/ See 47 U.S.c. § 251(d)(3), TCA, § 101 (emphasis added).
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burden to authorize the FCC to preempt any state regulation that fails to meet any single
prong of the three-part statutory test.

The TCA, moreover, preserves the Budget Act's expansion of the FCC's jurisdiction
with regard to CMRS providers. Section 253 of the TCA authorizes the FCC to preempt
state regulations that impose barriers to entry by telecommunications carriers. See 47
U.S.c. § 253. Section 253(e) provides, however, that "[n]othing in this section shall affect
the application of section 332(c)(3) to commercial mobile service providers." Section
332(c)(3) prohibits states from regulating rates and entry with respect to CMRS providers
and gives the Commission exclusive authority to determine whether a state petition to
regain rate or entry regulation authority has met the statutorily required showing.W

Accordingly, Section 253(e) provides that the Commission's exclusive authority over CMRS
interconnection and state petitions to regain authority to regulate CMRS is unaffected by
the enactment of the TCA. Moreover, any contrary conclusion would be inconsistent with
both the intent of the Budget Act - to free CMRS from a state-by-state substantive
regulatory process and the TCA - which confirms that states may not maintain barriers to
competItIVe entry.

Finally, the Bell Atlantic/PacTel Ex Parte also fails to consider the TCA's treatment
of wireless carriers under the provisions governing Bell Operating Company ("BOC") entry
into interLATA markets. Section 271(c)(1) of the TCA requires that a BOC demonstrate
that it has entered into at least one interconnection agreement with a "facilities-based
competitor" as a competitive precondition to its entry into interLATA markets. Section
271(c)(1) also specifically provides that an interconnection agreement with a cellular carrier
is not a sufficient predicate for BOC interLATA entry authority. Given that Congress
thus considers cellular service to be in an entirely different competitive market from
landline local exchange service (which is plainly reflected in both the Budget Act and the

22/ The Commission also has sole discretion to "grant or deny" any state petition
for authority to regulate the rates of CMRS providers. Section 332(c)(3)(A) grants the
Commission exclusive authority to decide whether a state has sufficiently proven either
that market conditions with respect to CMRS fail to adequately protect intrastate CMRS
subscribers from discriminatory or unjust and unreasonable rates or that such non
competitive market conditions exist and CMRS is a "replacement for land line telephone
exchange service for a substantial portion of the telephone land line exchange service
within [a] State." 47 U.s.C § 332(c)(3). This provision (and the Commission's rules) plainly
contemplate that a state demonstrate that CMRS service has replaced or has become a
substitute for a substantial number of landline telephone subscribers before a petition could
be granted. See 47 C.P.R. §20.13, State Petitions for authority to regulate rates. Even if a
state has sufficiently justified grant of a petition for rate regulation authority, the duration
of such authority may be limited "as the Commission deems necessary." 47 U.S.c. § 332 (c)
(3)(A). In either case it is the Commission, using rules it adopted pursuant to its
implementation of the Budget Act, that is required to assess any state petitions.
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TCA), the TCA cannot "expressly strip" the Commission of authority over LEC-to-CMRS
interconnection as the Bell Atlantic/PacTel Ex Parte asserts.
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III. CONCLUSION

The provisions of the TCA support the conclusion that the FCC has exclusive
jurisdiction over all LEC-to-CMRS interconnection rates and traffic.~1 The interconnection
provisions of Section 251, in conjunction with the "savings clause" in Section 251(i),
explicitly state that the FCC's authority to establish requirements for LECs to provide
reciprocal compensation is in addition to authority it already possesses under Section 201(a)
of the Communications Act of 1934. Contrary to the Bell Atlantic/PacTel Ex Parte,
moreover, Section 251(d)(3) expands rather than limits the Commission's authority with
regard to interconnection by loosening the Louisiana PSC preemption test. Furthermore,
the preemption provisions regarding state barriers to entry by telecommunications service
providers contained in Section 253 are consistent with the Budget Act's elimination of state
rate and entry regulation over CMRS providers. The exclusion of cellular service as a
predicate to BOC interLATA entry authority under Section 271(c)(1) of the TCA further
supports the conclusion that the TCA does not alter the Commission's exclusive
jurisdiction over CMRS and LEC-to-CMRS interconnection under the Budget Act or its
ability to establish an interim bill-and-keep mutual compensation policy.

23/ The pricing standards set forth in Section 252(d) are applicable only to the
process of state approval of interconnection agreements, and in no way limit the
Commission's authority under the Budget Act regarding LEC-to-CMRS interconnection.
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jurisdiction over rat.s and t~ ot interconnection betw.en CMRS
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It you have any que.tions, plea•• clo not he.itat. to contact
the undersiqned.
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MEMORANDUM

This memol'lDdum examines the scope of the Federal ComnumicatiODS
Commission's ("Commission") jurisdiction over the rates and terms of iDrerconnection
between commercial mobile radio service ("CMRS") providers and local excblnae carriers
("LECs"). Cox demoDlttlteS that because of cbaDps to the Commilsion's juriJdic:tion over
CMRS UDder the 1993 Budpt Act, the Commission bas exclusive rate juriJdic:tion over
CMRS, includiq rares associated with both i.Dtmtare and intruCafe CMRS iDrercoDDlCtion
between LECs and CMRS providen. Accordqly, tbere is DO MId for the Commjp\on to J

preempt the states to order the paymem of mutual compensation for the termination of tra1II'
on the respective LEC and CMRS netWorks. ;

I. BACKGROUND

TheC~ Act conraiDI a dual repIatory structure for imellWe and
intrastate wireliDe commuDications. Section 2(1) of tbe Ad confen 1IpOIl the Commission
exclusive jurisdiction over "aU u.rstaee and fonip C()IDIDIIDjcaCioll by wire or radio
. . . .",lJ UDder this jurildictional mI"., die Commission is empowered to repJare
common carriers enalpd in iDlerswe COIIIIIIUDicati. Section 2(b) limits COIIUDission
jurisdiction "with respect to 0 chirps. cJauiftc:l1i<a, pnaices. services, f1cilitiel. or
regulations for or in COftMdioD willa iDIrurIIe commuDicadoal . . .."'11 Iu die
Commission bas souPt etfer:tive ..... to cIeIepI.- CO""D"IJicat equiprDea or
introduce DeWc~ senicel iDro die marbt it bu occuioDIIly P*JiII*d states
with inconsistent policies. In c.- wbIre the Commjuion baaov~ its jurildictioaal
boundary, courts have revened tbe COIDIDisIioD.~

T'bI Ownmi-ioa's juriIdiction overcom~ provided by mobile radio
is entirely dift'eI•• from till ConnnjaioD's juriJdictioD over I.MI_ CO'DlNIDicacioul. Tbe
Omnibus Budpc RecoacillldoD Act of 1993 (the "Budpt Ad") fu""""eln1ly reallped the

156,47 U.S.C. § 152(a).

156,47 U.S.C. § 152(b).

356, LoIlisiDNI Public 56rv. Comm'1I v. FCC, 476 U.S. 355 (1916) ("LouiIjaw PSC"); s«
auo Cali~mitJ v. FCC, 798 F.2cI 1515 (D.C. Cir. 1986); Ntzt'l Au'li ofIll,. Util. Comm'n
v. FCC, 880 F.ld 422 (D.C. Cir. 1989).

I
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balance of federaVstate jurisdiction over CMRS. In the Budget Act Congress amended
Section 2(b) and Section 332 and reclassified all existing mobile services as eitber CMRS or
private mobile radio services ("PMRS").!/ One of the main purposes of tbe Budget Act was
to foster the nationwide growth of wireless telecommunications by establishing a uniform
federal regulatory framework for all mobile services.

Amendec1 Sections 332 and 2(b) rewrote the traditional bouDdaries of
jurisdiction over mobile services. The states no IOUler enjoy rate and ena:y regulation
authority over CMRS providers.V Ratber, their authority is limited to overseeing the "terms I
and conditions II of CMRS and PMRS services provided to eDd users. The Budpt Act thus
eliminated state substantive jurisdiction over wireless common carrier services. Substantive
regulation of CMRS bas become federalized and. becaUie jurisdiction over CMRS is no
IOUler divided. authority over CMRS inrerconoec:tion is no lonpr jurisdictioaally split.

AIJuiDI thal amended Sections 332 and 2(b) expressly preempts state authority
over intrastate CMRS rates but does DOt expressly authorize tbe Commission to replare
intrastate CMRS rates. some have suaested that Conaress may bave created a "jurisdictio"
void II under which neither tbe Federal government nor the states bas regulatory authority
over the formerly iDttutate CMRS rates.~ AJ demoasttated in this memo. this theory is 
contrary to the plain IllJlUAp and leplative history of the Bud.. Act. COIIIIDiuion
adoption of this jwisdictioDl1 void tbeory would nullify the Budget Act aad Coupess'S inreDt
thal Commission direct the evolution of wireless DetWorlcs on a nationwide basis.

D. Co' t.J~Onr CMRS to LEC~ Is
C...... WItIa tbe Plaia Mnn'.1 and teP'ad.e BiItor)' 01 Ameaded
~ 332 lad 2(b).

Review of die IbIpt Act aDd its tepJative hiIt.ory CODfimIa die FCC's sole
autbority over CMRS to LEe u.rcomectioIL Tbe Budget Act expmts die Commission's
jurisdiction to occupy die field. ra1bIr dian IDljalinini prior limits on or rescrictiDI the
Commiuion's juriIdictioa CMr iDttutate rares for mobile .mces.!1 AccordiDalY, die

·54~ 47 U.S.C. f 332(cI).

'Sft 47 U.S.C. I 332(c)(3). AJ dileoilid below. me Budget N;tpro~~"'n: if
~tion tbe FCC: for audIoriIY to Mlllblisb sublnmve rep)1IIOD over~~ pro
they can demolllUlle tbIt CMRS bII become a wblQQde for tnditional l,ndU. telepbone
service for a substaDdal portion of die public witbiD die ...

654, Cellular _lien AsIociatioD Petition for Recoasideration. in Pll DocDc No. 94-10' at
6 (tiled JUDe 19. 1995).

'Se, McCaw Cellular Co""mmicatioas. IDe., Reply COIDIIIeDIS, in PR DocDt No. 94-105
(coadaJed... )
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Commission need not preempt to regulate the entire interconnection arrangement between a
LEe and CMRS provider; such preemption has already occurred by stalUre.

1. Scctloa 2lb). The Budget Act places intrastate CMRS intercODDeCtion
rates under the Commission's exclusive jurisdiction by its amendments to Section 332(c) and
2(b) of the Act. Section 2(a) gives the Commission exclusive jurisdiction over all interstate
telecommunications." Section 2(b) "feuces off"!' from Commission jurisdiction all "charges,
classifications, practices, services, facilities, or rquJations for or in conmction with
intrastate communication service by wire or radio of any carrier . . . ."1W UDder the I
Supreme Coun's interpretation of Section 2(b) in the pre-Budpt Act LoIIisitJIr4 PSC
decision, the Commission is denied jurisdiction over all aspects of iDtraswe
telecommunications that are severable from the intentate portion or do DOt conflict with a
Federal policy.W

The Budpt Act. however. amended Sections 332(c) aDd 2(b) aDd supersedes
LouisiDM PSC witb reprd to state jurisdiction over imrastate CMRS. The CommiIIioD in

I

LouisiQIIQ PSC arped tbat it bad authority UDder Section 220 of die Act to preempt state ~

depreciation regulations. In re.iectinl this argumeDl. the Court DOted tbat tile main claUle •
Section 2(b) -". . . nocbiDI in this chap(er shall be colllCnlld to apply or to Jive tile
Commission jurisclic:tiOD witb respect to· inI:nsWe relecommuDicatioD - is i_If a •rule of
stalUtory consttuetion. . . . [tbat] praenrs its own specific iDIauctions reprdiq die
correct approach to the SUllUte wbicb applies to bow we should read [Section] 220."w

Conpess ameDded die initial c1aule iDttoducq Section 2(b) as a dina
limitDlioft OD the maiD c.... of Section 2(b). which LoMiJiIlIId PSC terDd a "N1e of
stalUtory consuuction." The adverbial claule limidnl tile main clause of Section 2(b). as
most recently ameDded by die Budpt Act. provides:

Exe., Q$ providMl ill s«tio1u 223 t",.",.,11 227 of tltU tUM,
incuw, t1IIIl S«riotI 332 . . . ,nOCbiDI in this chap(er

( nrim-n...co__,
(flied MarcIl 3. 1995) (-McCaw Reply Commeau·).

IStt 47 U.S.C. I 152(1).

'SIt LouisillNl PSC, 476 U.S. 310.

I°Stt 47 U.S.C. I 152(b).

115ft LouisiQnQ PSC. 476 U.S. 372-376.

115ft LouisillNJ PSC, 476 U.S. It 373, 376-7 n.5.



shall be constrUed to apply or to give the Commission
jurisdiction [over inttastate telecommunications].U'

As shown below, Section 332 grants the Commission sole authority over ail CMRS rates and
entry issues. Accordingly, the plain language of Sections 2{b) aDd 332 of the Act, as
amended by the Bud,et Act, reserves exclusive jurisdiction over all subsramive reJUlation of
CMRS to the Commission. without l'eJarQ to their former cbaracterization as intrastate.
Stated differently. Section 2(b)' 5 reservation of jurisdictional authority over wireless
intrastate common carrier telecommunications to the states. discuslld in LoIIi.riaN.I PSC, bas I
been eliminated.at The Supreme Coun found in Loui.riDnD PSC mat die Commission's
decision to override Section 2(b) bad DO 1ep1 fOUDdation. It also obIervec1. however, that
Conpess could provide a foundation.'" In eDlCtiDg die Budpt Act in 1993. Conpess did
precisely wbat die I..oui.ritlM PSC fouDd lackiq in 1986 - CoDp'eSl specitica1Jy delepted
authority to the Commission to reJU1ate CMRS.

Conpess bas ameuded Section 2(b) in similar cin:umltaDces to remove state
jurisdiction where it wu DeCessuy or appropriate to advance a federal purpose. In ~
restrictiq Section 2{b) in 1978 to except amendments to me pole aaacbmenl provisioDs in
Section 224 of tbe Act. Conpess stared that me amendmenl:

modifies existiq [S)ection 2(b) . . . which limits me
jurisdiction of die Commission over colJlllCtiDl carriers to
[S)ectionI 201 tbrouIh 205 of. . . me [A]et. SiDce [tbe
ameuded pole aaacbmeDt provision] would live tile
Commiuion CATV pole aaacbmelll repIatory autbority over
colJlllCtiDl commuDicatioal COIDIDOIl carriers 0Iberwise eumpt
from me proviDD of tile 1934 [A]et. . . • a conflict an.
betwem tile limitltioa em tile Commjaioa's juriIdietioD of
[S]ecIioD 2(b) aDd its duly to repJa1e UDder pI"- DIW
[S]ectio1l 224. . . . [Tbe ....... to SecdoD 2(b)]
l'eIDOWS daiI CODftict by removial die juriIdictioDIlljmiWiloal
of (S]ecdoD 2(b). tilly woukl odIerwiIe apply to propoeed
(S]ecdoa 224.·

13S« 47 U.S.C. f 152(1) (1995) (empbuis Idded).

14S«. e.~, McCaw~ em..... It ,-6: GTE Senice CorDOIIIioD & PtI1U lever to
WiWam eaton from Carol BjeUand tUed in PI. Docket No. 94-105 on March 3. 199' at 1
(-GTE E% PQlle-).

IS56e id.• 476 U.S. It 373~.

16See S. Rep. No. 95-S80. 9'tb Cone.• 1st Sess. 26 (1978). ,.",rintat ill 1978 U.S.C.C.A.N.
(COnrilleed... )
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Similarly, wilen Congress enacted the telephone relay service ("TRS") provisions by adding
new Section 225 to the Communications Act (as pan of the Americans with Disabilities Act
of 1990) and the telemarketing fraud provisions by adding new section 228 to tbe
Communications Act (in tbe Telephone Consumer Procection Act of 1991), a reference to
these provisions was included in Section 2(b) to remove any limitations on the Commission's
jurisdiction over the substantive provision's subject matter. JJ./

By amendiDI Section 2(b) to associate section 332 with tbe provisions of tbe
Act governing pole attaebmems. TRS requiremems. aDd telemarketiDa, Section 332 read in
conjunction with Section 2(b) vests tbe Commission with jurisdjction over CMRS. This
conclusion is compelled because tbe adverbial clause in Section 2(b) reprdjDa tbe Act's pole
attachments. TRS. telemarketing aDd CMRS provisions IIllliftes me Coun's dinction in
LouisiDM PSC that tbe main clause of section 2(b) be a "rule of swutory coDSU'UCtion"
specifying that DO other provisioDS of the Act be coasaued to give tile Commission
jurisdiction over inaastate telecommunications.

2. $ptW 332. Section 2(b). as amended. dictates that me substaDtive
provisions of Section 332 will derermiDe tile ext.eDl of me Commislion's jurisdiction over .
CMRS. Section 332, in cum, as amended by me Budpt Act. pIllS me Commiutoll sole;
authority to replate all iDletstate aDd "iDautate" rate aDd eaay upeca of CMRS. In otber
words. Section 332 bas so "federalized" CMRS services dill me DOCion of an "imrutare" or
"local" ponion of tile service bas DO effect on tile Commislion's juriIdiction.W A reading of

(...coorimJed)
109, 134.

17s« AmericaDI Widl DiIIIriIidIII AI:t of 1990 Pub. L. No. 101-336, Tide IV, t 401(1).
~riDred in 1990 U.S.C.C.A.N. 104 s.. 327, ~369 (1990); T..- C......
Protection Act of 1991 (TCPA.), Pub. L. No. 102·243, NP.!' , ~ ill 1991 U.S.C.C.A.N.
105 Stat. 2394 (1991); S=t _ ofPI."'. U~S.- TePA,~ ill 1991
U.S.C.C.A.N. 1979 (tbIPN1._ ..dill iii tts"" tIiI bill it pwa till Federal
CODUDUDic-' C(l ;'rloIa~ IUdIarity to pc....-~ _jdllL pnctices . .
. . [and] [die] tIexibiUly to .... its rules to cbIDIiDI mar&t COIIditioDI. ").

1'In till lAItIlllollUtl s.wca docat, for~, die Ccwmjejm eurciIId acluliw
jurisdictioD 0ftI' .....'hd -*II rIdio (ttSMIt") syl?I.E..... SMlb
o~ "widIoat~ to _ bcJupele... or VII'YiIJIlocal' . • IDd O?l • "DII:ioD-
wide basis." S. Ail/,.,py Il.IIIJtiw 10 tIM F""", U. (1/ FrftI!!I!ICY 1IMd 806-960 MHz.:
and~ of.. PcJni 2, 11, 21, 73. 74. 89, 91. tlIt1l 93 ~ tJw lfIIIa·1l.IIIJtiw to
0DI1'tIIiotu in tM LtI1IJI MDlIiM Srii« .......NO IIH%, AI.........~ tlIfIl0,.,., Docket No. 11262. 51 F.C.C.2d 945. 972-3 (1975) (.Liii,i JIoIIIk SInica"), atrd
sllb IIOIJI., NatitJIIGI Au',. ~R6..1. UtIl. c..'n v. FCC, 525 F.2d 630,646-7 (D.C. Cir.
1976) ("NARUC"). In 1912,~ codiftId the Cceejeejon's fbIIJiaI iDlAittl Mobi16
~rvica by IIIIIIIIIH. Secdoa 301 of the Al;t to ".. clllr dill die C,.,.jMion's
jurisdiction over l'Idio commtlD~ e__ to i.oIru&III II well. iaMet..
traDm'issions" of all private land mobile radio services ("PLMRS·). S. H. Rep. No. 97-

(ccmrimMd... )



Section 332 according to canons of statutory interpretation as expressed in LouisiQII/J PSC
and other cases supports this conclusion.

As the Supreme Court explained in LouisiantJ PSC, "the best way of
detennining whether Congress intended the regulatioDS of an administrative agency to
displace state law is to examine the Dature and scope of the authority panted by Congress to
the agency. "at The statutory desip of Section 332(c)(3)(A), wbich preempcs state authority
over rate and entry relUlation of CMRS "[n)onvitbmrxtiq sec:tioDs 1S2(b) and 221(b) of this
title . . .",1Jj shows that states are preempted from feIUlatiDI inIrutate CMRS rates and
entry "notwitbstaDdiq" and, therefore, "without retard· to any residual juriadiction a state
may claim under Section 2(b) of the Act.11' This provision also authorizes the Commission
to approve or reject state petitions to grandfather existiDI CMRS rare rqu1atiOIl or apply for
new CMRS rate regulation.

The Budpt Act's \lie of die pbrue "terms and conditioaI· to delimit die scope
of state authority DOt otbmriIe preempted is differenl from die pbrue ·terms and CODditions
of inrercoDDeCtion. In preserviq swe au&bority over "terms aDd conditioIII· of CMRS, _
Bud.et Act refers to "sucb maam u cusromer billiDl informaciollaDd pnctices aDd biWDii
disputes and otber consumer pl'OClCtion matters.·~ Tbe Commi-ioD retIiDI exclulive .
jurisdiction, however, to ensure tba1 ·terms aDd conditioIII· of~ between LEes
and CMRS providers are just, reuoaable aDd aoadiIcrimiDato.~ BecauIe mucual
compensation can be viewed u reJaIiDI not oaly to raIlS but to -temll aDd conditioDS" of
iDterconnection, the Commiuion retIiDs exclusive juriJdictiOD to enmre the availability of
interconnection between LEes aDd CMRS providers on a just, reuoDIble and
nondiscriminatory buis.W

(...contip-)
765, 97th C~., 2d s.., It 31-2d:.::>~ iD 1912 U.S.C.C.A.N. 2237 (em. .
FisM"S BIDId StdIicJft 111&. v. r. 'II of~ ....., m U.S. 650, "5 (1936)(·an radio si-I • are u._ by tbIir~ .....). III tbI~ of reIIIIarorY parity,
the Bud ~JteDda die l.m' ~. a.1 rule dill~ mobiIe.mea -ire
~by dJeir very .... to~ mobile nMIio lenicel u weD.

195ft ill., 476 U.S. It 374.

7tJ5ft 47 U.S.C. I 332(c)(3)(A).

l.'S6~ GTE Ex. Pan~, It 2.

nS6~ H.R. Rep. No. 103-111, 103m COllI., 1st s.., at 260 (eHOUIIltIporte).

1.3See 47 U.S.C. " 151, 154(i), aDd 201.

14BecIUse the Budaet Act federalizes subltlDdve repIaIioIl of eMItS, moreover, the
(concip"'Ct .. )
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By preempting state rate and entry authority over CMRS, Section 332
reserves to the Commission jurisdiction to "occupy the field" of substantive CMRS
regulation.~1 In LouisiaNJ PSC, the Supreme Coun stated that "the critical question in any
pre-emption analysis is always wbether Congress intended that f,iUral r'glUQlion sup,rs,iU
stal, law. "W The Supreme Coun's observation in LouisiQIUJ PSC that. absent
Congressionally delegated authority, "an ageDCY literally bas DO power to act, let alODe pre
empt the validly enacted legislation of a sovereign State "Z1.' furtber supports the conclusion
that Section 332 authorizes the Commission to regulate oms.

The forbearance provisions of Section 332(c)(l)(A) also confirm that the
overall design of the statute is to vest jurisdiction over CMRS with tbe Commission. By
authorizinl the Commission to forbear from enforcinl any provision of Title n. except
Sections 201, 202 and 208, Section 332(c)(1)(A) places with the COIDIIlission the
responsibility to determiDe wbetber enforcement of any common carriqe rep1adon is
necessary "to ensure that the cbarps, practices, classifications, or rep1adons for or in
connection with [CMRS] are just and reasonable and are DOt unjustly or unreasonably
discriminatory. "W

Furtbermore. Section 332(c)(1)(C) directs the COIDIIlission to coDduct "1011'"

repons" reviewm, competitive market CODditioDI with respect to CMRS. AJ pan of tbe
statutorily required public interest fmdiDa the Commission must mate prior to specifying a
proVision for forbearance. Section 332(c)(1)(C) requires the COIIIIDiuion to consider whether
forbearaDce or enforcemem of a provision "will promote competitive market coDditions" for
CMRS providers. By beIIowiDI on tbe CommisaiOD sole respoDlilrility for ideDd1'yinl the
"competitive market CODdidoDs" to determiDe wbedM:r repIatioD is DICeIaary to emure just,

14(. ..continn.)
interconnec:tion provided by LEes to CMRS providers is eDIiIely ilDrare in DIQUe.

Us« itt; Stt abo FMC CorP.. v. HtJ.!Iid!zy, 498 U.S. '2. 'I (1990) (a preempcioIl c1aUle in
the ERISA .... "ia CG FIf'" for i1I1nIddl. It eItIbliIIIII U III .. of exclusive
federal c:o~J."_ '-;ICC of~ _ law dill 're'" [tor aD eq»loYee ..fit p.1an
IOverDld by_EltlSA-); a- Y. Ntit'l SoU4 WGII&f~ A.a',..• 112 S.Ct.23i4,
2384-' (1992) (OSHA~ aadIIOr", SecieCary orLabor to~ve or reject ...
bazudoua ... ,-wi~ bald 011~~ cOiditbM " tbal
the State l~ dII~ to _orc:e all of its occupdoDIl~ aDd OIlCe
approval is widldriwa. 'IblIsame ISIU.IJlption of exclusive fediral~ in tbe abIeDce
of-an ~ved are plan is appueal . . . . ft); Bruyt/6 v. GotIrJlirt Tawr, 1M.• 13 F.3d
994 (6th-Cir. 1994).

165ft itt. 476 U.S. It 369 (empbuis Idded) (citilll Ric, It tJl. v. SatG Ft ElIwIIor Corp.•
331 U.S. 211 (1947».

%7St, LoWilINJ PSC. 476 U.S. at 374.

liS« 47 U.S.C. f 332(c)(1)(A)(i).
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reasonable and nonaiscrimiDatory rates, Section 332(c)(l)(C) contemplates Commission
authority to regulate CMRS. without regard to interstate or inttastate jurisdictioaal
boundaries. Section 332(d), moreover. expressly states that the statutory defmitions of the
phrases "commercial mobile service" aDd "private mobile service" are to be "specified by
regulation by the Commission," and that the statutory phrases "interconoec:ted service" aDd
"pUblic switched network" are to be "defined by replation by the Commission."~

Delegating to the Commission the authority to derIDe what constitutes CMRS. PMRS aDd
"interconnected service." further exhibits Conpessioaal iDteDl as required by LouisiaNz PSC
"that Federal regulation supersede stare law.". AccordiDI1Y. the SWUtOry framework
established by Sections 2(b) aDd 332. as amended by the Budpt Act. demoDstrates
Congress's intent to delegate to the Commission exclusive autbority to direct CMRS
substantive regulation.

Congress's intent to invest the Commission with exclusive autbority over
CMRS is also manifest in the provisions in the Budpt Act tbal provide the states with an
opportUnity to petition for rate replatioD authority. TIle CommiIIioD bas sole autbority o~
CMRS. unJess and until a stare files a petition for rate replaQOD authority aud the ~

Commission approves it.w TIle Commislion also bas sole cliIcretion to "put or deny" IDJ
state petition for authority to rep1lte the rates of oms providers. 1beIe provisiollllfUl
the Commission exclusive autbority to decide wbetber a state bas sutncieDdy proven eidler
that market conaitions with respect to CMRS fail to adequately protect iDa'uWe CMRS
subscribm from discriminatory or unjust aDd umeuoDlbIe rares or dW CMRS is a
"replacement for laud liDe telepboDe excbaDp service for a suNt-j.1 ponion of the
telepbooe land liDe excbaDae service witbiD [a] State. "JlI Even if a stile bas sutficiently
justified grant of a petition for rate replatioD audlority. tile duration of such aurbority may
be limited "as the Commiuton deems DlCllllry. "D' In eitblr cue it is the Commission.
usq rules it adopted pul'IUIDI to its implemelatioD of the Budpt Act. tbal is required to
assess any state petitio...

TIlel~ b*ory alto supports me CODCluIioD dial me Budpt Act confers
upon the Commiaion exclusive jurildiction over substaDdve replatioD of oms proViders.

Z9~, 47 U.S.C. I 332(d).

)O~, id., 476 U.S. 11369.

3147 U.S.C. § 332(c)(3)(A).

3147 U.S.C~. 'IbitJ'l!)!ilioD (11II die Ccwni..•• ruIII)~"..
tbala stile ~CMItS.me.bu.~orbll~ a ora
SPtNtIWI tlJmber of I_"oe teleDboDl subIcribeis before a pICIbOD coulcl be puaed. 51,
47 C.F.R. 120.13, Stare Pedtions Tor auIbority to repalaIe rares.

33~, 47 U.S.C. § 332 (c) (3)(A).
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The specific jurisdictional provisions of Section 332, according to the House
Report, are intended:

. . . [t]o foster tbe JI'Owth aDd development of mobile
services that. by IMir fIQIIIre. opertlle without regard 10 stOle
liMS as an integral pan of the nationtJl lelecommunicatiolU
injrastructure. W

In adoptiDa tbe SeDate's amendment of Section 2(b) to reserve exclusive
jurisdiction to me Commission over all substantive rel\llatot'y matters involvq CMRS, the I
full Committee explaiDed in me CoDfereuce Repon that:

[t]1Ie SeIIIfe AmeDdmeDt cootaiDs a teeb.nic:alllllllldmellt to
Section 2(b) of tbe COIDIIIWIicatioDS Act to clJuify thlll tM
Cammwion htu tM Qlllhority to regull1le c011l1MrdIJI mobile
.lIMen.JlI

Tbese statemeDU reinforce me iDterpretation that me Bud.. Act's ameudmeDts to SectioDs
2(b) IDd 332(c) pve the Commiuton jurisdiction over CMRS rates IDd eDIry witbout repad
to their iDIru1ate na&ure.

m. Tbe Co 't. l1li S* JuriIdIctIoD Otw CMRS IDWc8aDecdoa IsIues
Beca.. CMRS II Put of ID IDtmtIte Network.

As dilcu•••li abcM, die Bud.. Act exteDdl to die COIIIIIIiIIioa exclusive
jurisdiction over iDau&IIe CMIS rIfII, reprdlea of die pllysicllly iDIrutare DIIUI'e of die
facilities.- But, eYeD if. J'UIPC* of die Budpt Act were DOt eDlirely 1J'IDIpUe:IIC, me
Commiuion IDd COUl'II blw ctWi_1IIy held tbIt juriIdictioD over conunuJIicItioDs services
is to be determiDId by ..... of die conllDuaicarioal, DDt me pbysicallocadon of
facilities. A call carried OIl __ facilidll is juriIdictioaIJIan .....
c()llllllUD.icatioD. subject 11) fedInl replIdoD, wblll me call is comrecllld to an amstate
DetWork.JZf AJ sbowIl bilow, siII:e eMItS is put of aD iIa... aetWOrt. eMItS calls are
i.DbereDdy u._ in... lilt dill subject to me Commission's sole jurildicdon.

34Sft H.R. Rep. No. 103-111, 11260 (empbais Idded).

35Sft, H."~ No. 102-213, 103cl COllI.• 1st Sell. 494, 497 (1993) (-CoafereDce Report")
(empbais Iddeiil).

J65ft 47 U.S.C. If 152(b), 332(c)(3)(A).

315ft N~ YoltTe~ v. FCC, 631 F.2d 1059,1066 (2d Cir. 1910).
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For ewnple, in Btll Systtm Tariff Offtrings, the Commission beld that it bas
exclusive jurisdiction over rateS, terms and conditions associated with intercoDDeCtion to
intrastate facilities wben the local facilities are .. an essential link in 0 interstate and foreign
communications services. "HI In Lincoln TtltphoM. the Coun of Appeals rejected the swe's
argument that the Commission lacked jurisdiction over Lincoln Telephone because all of the
company's facilities were locau=d within the State. The Coun of Appeals found that:

Tbe courts . . , have Dever adopted such a narrow view of
the Commission's juriJdiction. Ramer, thote facilities or
services tbat submnti'Uy affect provision of identate
collUDUDication are DOt deemed to be iDttastate in nature even
tboulh they are located or provided witbin die c:onftDa of one
state.~

Comistent with tile bouDdaries on tile Commission's juriIdictioD u emmciated
in LouisUwl PSC, the Commiuion bas jurisdiction. over l'ItIS, tenIII aDd conditioDl of
intercoDDeCtion. even if physically intruWe, wilen tile facilities or senica at issue •
substantially affect provision of inferstIIe CMRS COIDIIRIDicadon.fI In tbis reprcl. bodI
Conpess in esublisbina the CMRS careaorY of services in the Budpt Al;t IDd die

31~t BtU Syltem Tarill ot1mnl'~LoctIl DiIIribtIIion FtICilIIiGo/:;~. by 0tIwr Common
Carritn, 46 F.C.C. Tel 413, 417 974 -Bell S .-a TII'itf '. -), aJt..d. ffOIIL,
BtU Ttl. Co. of PtntuylwlltiD v. ec, ~ F.2d 1250 (3d Cir. 1974) {cidIJI T,w. LMuttlg
~'11. et 11., MatOl'rJ1ItMfI 0DUritM tJIId Or*rd:u~ No. 1~ 45 F.C:C.2d 204, no
(1974), atrd. 110M., Nordt 0IrDIIIwJ UtU. 'n, 537 F.2d ,17 (4dl Cir. 1976), c,rr.
dlnied, 429 U.S. 1027 (1976) (die Ccwnjeejoa atm:iIed uca-iw ,,-iednIl over
intercoDDldioD of cu....~iw~. to die DIdoawile .....~te~
netWOrk); Unital ~'t If~•. « .. 31 F.C.C.2d 103 CBmIw 1oInI. 1973),,",~~
FCC 73-8.'4 (tbe Cc===jm _Ined acJIIM~ O\W Dial 1
("DRP·)~ _ ~ of I .....idI de,.. C('fIW'air ~ even
tbouah the ilitieI were in pin for cnlllllliMioG of~ communncioDl».

ltSft Lillcolll T~"""'. 659 P.2d. 11...85 (em.1diIItD IIIt:rr1wtM 111e. v. FCC, 328
F.2d 556 CO.C. eir. 1966): NtJrtIt~ UIUiIIa eo-t'li ". FCC, 552 F.2d 1036, 1044
1048 (4dl CIf.), cerro ..",.434 U.S. 174 (1977); NonIe~ UtiUtia COIftIft'1I V.
FCC. 537 F.2d 7rt <4dl Cir..), c.n daiMJ.• 429 U.S. 1027 (1976».

-Aldloup"b.-T"~laDdLiMoIIIT~ In~ PSC
decisioDl. tbe 111 o-riiMiaD pallllill eWuliw~ to order
iDrerconnIctioD to fIeiIitiM r-e- vatid aDd surm. LoaiIitMtI nc. Ill.~
l..oIIiskIIfIz PSC c:.- ee--;.. dIciIiaD I'D~ _ r.1IdnD of HOC
enbtaeed Ceuaex die Court of AtwP-1I ... dill -(.~ if OiIaB.wen • ~ly
intruta1e service, dII FCC .qIII well .w IudIorily to~ f'llllie ....~
if - u would~ bIN - it .. lYDicdY lOkI iD • ~hl'! Widl u._-w.......
Illinois .U T,C -eo. v. FCC, 813 F~%d lot. 113 ..7. {D.C. Cir. 1911); ...~ 0/
t,j~c:=:,~w=;t~RMlfJ1f,~~2"1CC~
5912 5984 (Com. Car. Bur. 1917);Dec~ lfMPIII Oft~~_S«lioft 2(lJJ(2) of
tM CO".".",.;CGtiOfU Acr of 1934 to .U Opc1att1I, COIrIptlIIia. 2 FCC Ri:d 1750 (1987).

I
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Commission in implementiDI tbe Bud,et Act have fouod commercial mobile radio services to
form an interstate and nationwide wireless communications netWork. The lqislative history
of the interconnection provisions of Section 332 states, for example, tbat Conpess "considers
the right to intercODDeCt an imponam ODe wbich tbe Commission shall seek to promote, since
interconnection serves to enhance competition and advance a seamless natioDll netWork. "!1!
DefIning me market for CMRS, moreover, me Commission observed tbat die "direction is
away from a 'balbnized view'" tbat sees cellular, SMRs, paaq, etc., competiDa in separate I
markeu" and noted that oWDmhip coacemration and service otreriDI expllllion is movinl
me majority of me wireless industry toward nationwide posrapbic markets.SI

As die Commiuion bas previously recopizecl, CMRS aetworb are part of a
nationwide wireless "DltWork of DIlWorks," aDd mwual compensation models for
interconnection between IlmUne LECs aDd CMRS providers are ."""iI' to tile rapid aDd
comPetitive build out of nationwide wireless DeCWorla. Tbe Connj-. is liceDIiDI PCS I

usq Major TradiDI Area (MTAs) aDd Basic TI'IdiDt AlaI (BTAs) dIM do DOC respect :
stlte bouDdaries. The CommiuioD boldl exclusive juriJdictioD over tile lWeI of die fOld fai
iDtercoQDICtion between LEes aDd CMRS providers, aDd an odIIr -- reaanIiDI ~.
terms and coDditioDl of u-c:oradioD between such providers. 1biI view is eairely
coasistent witb tile approICh die Conniu. took in ill receII eumjnadon of eMRS-to
CMRS iDtercoDDlCtion. where tile CommisaioD did DOt aaempt to .... imerconDection
into federal and state poniODl.9'

A coaclusioll tbIt tile COIIIIIIiuion IIcb juriIdicUoD to repIIIe local CMRS
rates is, tberefore. COIIII'IrY to tbe juriIdictioaI1 rea"I,I," of Budpt. Act aDd ple-Budpt
Act cue law. UDder lid .\)__ TfII'tJ/ 0JjWIIt,1 IIId U1taIln T,16pIttJM IIId COIIII'IrY to die
CMRS Slcond Rqon aItIl OrdIr, tile COIWiaioD - wboIly IpIIt fna Secdoa 332(c) 
recaiDs jurisdictioD UDder~ 4(i). 2(b) lilt 332(1) of die Act to ordIr LECs to tariff
rarest tenDS and~ for ..carD ClioD to CMRS fIciliIiII. in .. of lIlY "local" or
iDtrurate upedI of CMRS ~.Doa",. AsC~ lilt die CoaDiIIioD DOW

bodl have offtcil1ly dI.,.i'ed, CMIS is pIIt of die iIa_ public~ teIepboDr:
netWOrk. Gi... *-a.-••tioIl berweD. LECs lilt CMIS providen. lilt I IJIUNI'
compeaIIdaa IDOdeI is villi to tbe compedtM~ of 1 wire.... "DltWort of

.I~, House Report. at 261.

cs.rr=-- fJ/ S«fkItt!t;!~l!.0uczIIIIr .,..~ MY fJ/ 19?3;
..tn1uIdl tIIIIJ~1iI of *'*-~ MidI ..., to CcJszu.tIlftitIl
Mobil6 SD'vica, Fi1'Jl Rqon. Fe 95-317, at '159,63-4 (.... Aup 11,1995).

.,~,~ Accar tJIfIIl~0bIl~~ to Cow•..,ciGl Jlobil6 RIMIio
~rvica, NOIice of~ Rulemalrinllllil Notice of 1Dqufry, CC Docbt No. 94-54, 9
FCC Red~, 5460 (1994).


